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RECOVMENDED ORDER

Robert E. Meale, Administrative Law Judge of the Division
of Admi nistrative Hearings, conducted the final hearing in
Bradenton, Florida, on April 20, 2004.
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STATEMENT OF THE | SSUES

The issues are whether Respondent is guilty of failing to
mai ntai n records, in accordance with Sections 491.009(2)(q) and

(s) and 491.0148, Florida Statutes (1998), and Florida



Adm ni strative Code Rule 64B4-9.002(s), and failing to neet the
m ni mum st andards of practice of clinical social work, in
accordance with Section 491.009(2)(s), Florida Statutes (1998),
by: 1) touching a patient inappropriately and conducting

i nproper "play therapy" or 2) telephoning the client after

term nation of the therapeutic relationship and inviting the
client to lunch, so as to fail to nmaintain proper boundaries for
the therapeutic relationship. |If so, an additional issue is the
penalty to be inposed.

PRELI M NARY STATEMENT

By Anended Admi nistrative Conplaint dated May 24, 2001,
Petitioner alleged that Respondent was a |icensed Cinical
Soci al Worker, holding Iicense nunber SW0002688. The Anended
Adm ni strative Conplaint alleges that B. S., a patient, attended
40 counseling sessions with Respondent, who maintai ned records
of only 17 sessions, even though he submtted 31 invoices to
B. S."s insurer. The Amended Adm ni strative Conpl aint alleges
t hat Respondent's failure to maintain records violates Sections
491.009(2)(q) and (s) and 491.0148, Florida Statutes (1998), and
Florida Adm nistrative Code Rul e 64B4-9. 002(s).

The Anmended Adm nistrative Conplaint alleges that, after
the termnation of the therapeutic relationship, Respondent
t el ephoned B. S. and, on one occasion, invited her to |unch.

The Amended Admi nistrative Conplaint alleges that Respondent



failed to maintain appropriate boundaries with B. S. and
departed fromthe m ni num standards of practice of clinical
soci al work. The Amended Adm nistrative Conplaint alleges that
Respondent's failure to nmeet the m ni num standards of practice
of clinical social work violates Section 491.009(2)(s), Florida
Statutes (1998).

The Amended Admi ni strative Conplaint alleges that, at three
sessi ons, Respondent asked B. S. to |ie down on the couch with
her head on a pillow that was on Respondent's |ap. The Anmended
Adm ni strative Conplaint alleges that this was a "play therapy"”
technique that is not widely accepted or used in social work.
The Amended Administrative Conplaint alleges that, during some
of the sessions, Respondent stroked B. S.'s hair and touched her
face. The Amended Adm nistrative Conplaint alleges that
touching a patient's face in this manner is not an acceptable
t herapeutic practice and does not neet the m ni num standards of
practice of clinical social work. The Anended Administrative
Conmpl aint al |l eges that Respondent's failure to nmeet the m ni num
standards of practice of clinical social work violates Section
491.009(2)(s), Florida Statutes (1998).

Respondent tinely requested a fornmal hearing.

At the hearing, Petitioner called three w tnesses and
offered into evidence three exhibits: Petitioner Exhibits 1-3.

Respondent call ed one witness and offered into evidence five



exhibits: Respondent Exhibits 1 and 3-6. Al exhibits were
adm tted. However, Respondent Exhibit 1, which was an O der of
Consol i dati on of DOAH Case Nos. 01-0102PL and 01-0103PL, was not
filed within the ten days after the hearing that the
Adm ni strative Law Judge permtted its filing. Respondent is
t herefore deened to have wi thdrawn the exhibit.

The court reporter filed the transcript on May 10, 2004.
The parties filed their proposed recommended orders on June 1
2004.

FI NDI NGS OF FACT

1. At all material tinmes, Respondent has been |icensed as
a clinical social worker, holding |license nunber SW 0002688.
The record reveals no prior discipline of Respondent.

2. From May 1996 to March 1998, Respondent conducted
approximately 40 therapeutic counseling sessions, on an
intermttent basis, with patient B. S. Fromthese sessions,
Respondent retained notes or records for about 17 of these
sessions, although he subnmitted invoices to B. S.'s insurer for
about 31 sessions.

3. B. S. is a second-grade teacher at a Manatee County
school. She initially contacted Respondent to obtain help in
dealing with a teenaged son who had been m sbehaving in the

coupl e of years since B. S. had obtained a divorce. The child



had remai ned angry about the divorce, and B. S. had been unable
to help her child sufficiently through this difficult period.

4. B. S. first visited Respondent in early 1996. Her son
only visited Respondent a few tinmes. Although Respondent at
first established a file for B. S.'s son, he soon established a
file for B. S. and began treating her in a therapeutic setting.

5. The frequency of B. S.'s sessions with Respondent
varied over tinme. Sonetines, sessions were as frequent as
weekly. Sonetinmes, sessions were every two or three weeks.
Once, during the approxinately two years that the therapeutic
rel ati onship continued, B. S. went as long as 4-5 nonths w t hout
vi siting Respondent.

6. At all relevant tines, Respondent's office was set up
with a chair behind a small desk and a couch. A small coffee
tabl e separated the couch fromthe desk. Initially. Respondent
sat in the chair, and B. S. sat on the couch.

7. Sonmetinme during the first year of the therapeutic
rel ati onshi p, Respondent began sitting next to B. S. on the
couch, rather than remain in his chair during the session.
During sone sessions, he sat closer to B. S. than he did during
ot her sessi ons.

8. At one session, possibly the first during which
Respondent began sitting on the couch, he asked B. S. if she

renenmber ed how her father snelled when she had been a chil d.



Feeling that she had never been sufficiently close to her father
to have known how he had snelled, B. S. began crying.

Respondent asked if he could sit next to her on the couch, and
she said that he could. He asked if he could hold her hand, and
she said that he could. He asked if he could hold her, and she
said that he could. Respondent then placed his arns around

B. S., as she cried into his shoul der.

9. Wthout asking perm ssion, Respondent began the practice
of concludi ng each session with a hug. One tine, Respondent
nuzzled into B. S.'s neck and tried to kiss it, but she
prevented himfromdoing so, saying, "we're not going there."

10. On three occasions, toward the end of the therapeutic
rel ati onshi p, Respondent placed a pillowin his |lap and
instructed B. S. to |lie down, placing her head, face up, on the
pillow. B. S. would then place her head on the pillow, where it
woul d remain for about 30 m nutes, as the session continued. On
at | east one such occasion, while B. S. was |ying with her head
on the pillow in Respondent's |ap, he | eaned down and ki ssed her
f orehead, stroked her cheeks, ran his hands through her hair,
and said, "I see you. | live ny life on the edge, and | bet you
do too, don't you [B.]?" B. S. looked into Respondent's eyes
and t hought that he was | ooking into her soul. Although
Respondent initiated the first two pillow sessions, B. S. asked

that they do the last pillow session.



11. B. S. gradually became quite fond of Respondent. For
Christmas of 1997, she gave hima present. For another session,
B. S. brought a cooler with root beer, ice cream and two
gl asses.

12. B. S. found Respondent attractive and began dream ng
about him Shortly prior to the |ast session, B. S. inforned
Respondent about the dreans, which revealed the attraction that
she was experiencing for her therapist.

13. During their sessions, Respondent woul d supply
personal information about hinself. Some of the information was
enotionally benign, such as his youth coaching activities.
However, sone information was enotionally | oaded, such as the
difficulties that he had been experiencing in his marriage and
his uncertainty whether his marriage woul d conti nue.

14. At the end of the |ast session, B. S. and Respondent
got up fromthe couch and engaged in a warmhug. B. S. then
said, "you know, Kip [Respondent's first nane], | just really
| ove you." Respondent replied, "And | |ove you too, [B.]"

15. As she listened to her statenent and Respondent's
response, B. S. suddenly felt conflicting feelings. Qutside of
Respondent's office, B. S. sat in her car for five mnutes,

t hi nking that sonmething in the relationship between her and
Respondent was not right. She began to question the scope and

direction of her therapy.



16. B. S. decided to return to a previous therapist. 1In
t he past, Respondent's secretary would pronpt B. S. to schedul e
appoi ntnments by sending her a note. In the past, Respondent had
never called B. S. at hone for any purpose, including setting
anot her appoi nt nent.

17. Except for one tel ephone call identified below, B. S
di d not contact Respondent at any tine after the March 1998
appointnment. In April 1998, after only about one nonth since
the | ast session, Respondent called B. S. at hone. He offered
her continuing support, but B. S. replied that she was "having
trouble letting go of the experience,” neaning the relationship
t hat had evol ved between her and Respondent. Respondent offered
to see her anytine the follow ng day, and B. S. replied that she
woul d have to think about it.

18. A couple of nonths later, in June 1998, Respondent
called B. S. again, also at her hone. Explaining that he called
clients to whom he had becone especially cl ose, Respondent said
that he missed her. He added, "we'll have to do |unch
sonetine.” B. S. wondered about the purpose of neeting
Respondent for |unch because they had never had a session
outside of his office or otherwi se net outside of his office.

B. S. did not accept the invitation.
19. Respondent called B. S. a third tine in August 1998.

B. S. was having a luncheon with school staff at her honme when



she received the call. Referring to an upconing change to

B. S.'s insurance, Respondent asked whether they should not get
in as many sessions as possible. B. S., who had had counseling
experience with three other counselors, replied that she had
never had a counselor who had called to invite her to therapy.

She asked Respondent what woul d they do and what goals woul d

t hey pursue. Respondent replied, "anything you want." B. S.
answered, "I'm having conflicting goals about therapy. | don't
know." Respondent said that she could reach the next |evel,

meani ng that she could advance in her therapy at this tine.
B. S. said that she would think about returning to therapy with
Respondent .

20. After having giving the matter nore thought, B. S
cal |l ed Respondent at his office about one week |ater and stated
t hat she was not going to make anot her appointnment with him At
the end of the conversation, Respondent told B. S. that he was
in the process of the formal dissolution of his marriage. B. S
said that she was sorry to hear that, but she had been
ret hi nking her therapy and had started to think that she had
stayed "way too long" with Respondent, and that he had
encour aged her to do so.

21. At the end of Decenber 1998, Respondent called B. S. a
final tinme, ostensibly to wish her a happy new year. B. S did

not say anything for a long time, pronpting Respondent to say,



"you're angry." B. S. replied that she felt conflicted about
hi m Respondent asked what could he have done differently.

B. S. becane offended, thinking that, after all, Respondent was
the professional. She answered that she was not returning to

t herapy, and he needed to quit calling her. Draw ng upon a
conversation that she had had with a daughter who is a counsel or
and sonme material that B. S. had read, B. S. then asked, "what
about that counter-transference?’ Respondent replied that he
had been going through a difficult tinme, and he hoped that B. S.
did not think badly of him B. S. ended the conversation by
telling Respondent that she did not want himto call her again.
Respondent said that he would not call her again, and he never
di d.

22. At no tinme did Respondent ever |ock the door to the
office during any session. At all times, a secretary rennined
outside the closed door. At no tine did Respondent ever touch a
B. S.'"s breast, groin, or buttocks.

23. Petitioner's expert witness attenpted to establish
t hat Respondent had inproperly used play therapy with B. S.
However, anong the deficiencies in this testinony was the
wi tness's conditional condemation of this practice, even as
applied to an adult. The present record therefore does not
support findings or conclusions barring the use of play therapy

with adults in all cases or even this case.
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24. However, Petitioner's expert w tness established that
Respondent had crossed a boundary at sonme point in the
therapeutic relationship. It is unnecessary to identify, in
i sol ation, any single act or om ssion of Respondent that
i nperm ssi bly crossed the boundary that nust exist between the
t herapi st and the patient. |In conbination, a nunber of
Respondent's acts and om ssions conbined to establish his
failure to respect the boundary that nust exist between the
therapi st and patient for effective therapy to take place in a
setting that is reasonably safe for the patient.

25. As Petitioner's expert w tness observed, transference,
in which the patient devel ops feelings of attachnent toward the
t herapist, is not unusual. Respondent contested the notion of
transference. However, whether a patient experiences
transference or nerely the devel opnent of a personal attraction
toward the therapist, this process, by whatever nane,
underscores the fiduciary obligation owed by the therapist to
t he patient.

26. The conpetent therapist uses personal attachment as an
opportunity to help the patient develop the skill to process,
rat her than act upon, her feelings. The conpetent therapist can
deal with the enptions of the patient toward the therapist in a
safe, controlled setting, and, by handling the issue properly,

hel p the patient confront other settings--less safe and
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controll ed--in which she can devel op and apply the same skills,
when necessary, to process, rather than act upon, her enotions.

27. Respondent repeatedly displayed his inconpetence in
treating B. S. In his hands, play therapy was an automatic
weapon, whose firing Respondent could start, but could not stop.
As B. S. eventually intuited, Respondent had no idea where the
t herapy was | eading, or where it should |ead. |Instead, he
recklessly joined in the enotional intensity that he was
unl eashi ng, such as by his comments about |iving on the edge,
placing B. S.'s head on a pillowin his |lap for extended peri ods
whi |l e he kissed her forehead, stroked her cheeks and ran his
hands through her hair, nuzzling and trying to kiss B. S.'s
neck, and stating that he loved her. The inpropriety of this
behavi or i s exacerbated by the unm stakabl e signs of attachnent
that B. S. was displaying, as she had recounted her romantic
dreans featuring Respondent, displayed her growi ng affection for
himwith a small gift and "office picnic,” and finally declared,
i n an unguarded nmonent, |ove for her therapist.

28. Eventually, the therapy turned to serve Respondent's
needs, as evidenced by his entirely inappropriate disclosure
about marital problenms. Wen B. S. discontinued attending
sessions, the real focus of the therapy--the needs of
Respondent, not B. S.--energed, as Respondent repeatedly pursued

B. S. toreturn to the office, or at | east neet himfor |unch,
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even though B. S. revealed to himthat she had concl uded t hat
the professional relationship had been | ost and was no | onger
servi ng her needs.

29. By the calls in August 1998, it was obvious that
Respondent had | ost the | ast vestiges of clinical detachnent
when he confessed that his marriage was failing. It is
difficult and unpleasant to characterize the Decenber 1998 call.
Long ago, Respondent had crossed the boundary that the
prof essional nust maintain for the benefit and safety of the
client. The prior sumrer, Respondent had reveal ed hinself as an
enotionally needy person in what should have been a professiona
rel ationship. Perhaps, nobst generously, the Decenber 1998 cal
is best characterized as final confirmation that Respondent had
Il ong since |ost the therapeutic goal of B. S.'s treatnent and
had forgotten what this goal ever had been

30. Petitioner has proved that Respondent has failed to
nmeet the m ni mum standards of performance of his profession when
neasur ed against generally prevailing peer performance,

i ncluding the undertaking of activities for which the |icensee
is not qualified through training or experience.

CONCLUSI ONS OF LAW

31. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. 88 120.569 and 120.57(1),

Fla. Stats. (2004).
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32. Section 491.009(1)(s), Florida Statutes (1998),
aut hori zes Petitioner to inpose discipline for:

Failing to neet the m ni mum st andards of
performance in professional activities when
nmeasur ed agai nst generally prevailing peer
per formance, including the undertaking of
activities for which the |icensee,
registered intern, or certificateholder is
not qualified by training or experience.

33. Petitioner nmust prove the material allegations by

cl ear and convi ncing evidence. Departnent of Banking and

Fi nance v. Gsborne Stern and Conpany, Inc., 670 So. 2d 932 (Fla.

1996) and Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

34. Petitioner has proved that Respondent has failed to
neet the above-cited standard of care in his treatnment of B. S.

35. Florida Adm nistrative Code Rul es 64B4-9.001(4) and
64B4- 9. 002, require the docunentation of diagnostic and
treat ment sessions and the maintenance of these records for at
| east seven years after last contact. Section 491.009(1)(q),
Florida Statutes (1998), authorizes Petitioner to inpose
discipline for the violation of any rul es adopted pursuant to
Chapter 491, Florida Statutes, such as the rules referenced in
t hi s paragraph.

36. Petitioner has proved that Respondent has failed to
nmeet the requirenents of |aw regarding the docunentati on and
mai nt enance of records concerning his diagnosis and treatnent of

B. SO Inlight of Respondent's failure to maintain a clear
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t herapeutic goal in his treatment of B. S., this recordkeeping
om ssion is especially pertinent.

37. Although the Arended Adm nistrative Conpl ai nt seeks
the full range of penalties through revocation, Petitioner's
proposed recommended order states that Florida Adm nistrative
Code Rul e 64B4-5.001(1) authorizes a reprimand to revocation and
a $1000 fine for a violation of Section 491.009(1)(qg), Florida
Statutes (1998) and a $1000 fine and suspension followed by up
to four years' probation for a violation of Section
491.009(1)(s), Florida Statutes (1998). 1In its proposed
recomrended order, Petitioner seeks a reprimand, $2000 fi ne,
continui ng education classes in boundaries and other rel evant
topics, 100 hours' comunity service, and two years' probation,
during which tinme Respondent may not treat fenale patients
wi t hout another licensed health care practitioner in the room

38. Florida Administrative Code Rule 64B4-5. 001 provides
the follow ng penalty guidelines. For a first violation of
Section 491.009(1)(s), Florida Statutes (1998) (now Section
491.009(1)(r), Florida Statutes), Florida Adm nistrative Code
Rul e 64B4-5.001(1)(s) provides a range of a reprinmand and $250
fine, as the mninmumpenalty, and a $1000 fine and probation, as
t he maxi mum penalty. For a first violation of Section
491.009(1)(q), Florida Statutes (1998) (now Section

491.009(1)(w), Florida Statutes), Florida Adm nistrative Code
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Rul e 64B4-5.001(1)(q) provides a range of a reprimand and $500
fine, as the mninmumpenalty, and a $1000 fine and probation, as
t he maxi num penal ty.

39. Respondent poses a threat to the public due to his
obvi ous i nconpetence and willingness to subordinate the
prof essional relationship to his personal needs. Although
little harm seens to have occurred in this case, this fact is
nore due to the vigilance of B. S., the patient, than the acts
or om ssions of Respondent.

RECOMVENDATI ON

It is

RECOMMENDED t hat the Board of Cinical Social Wrk,
Marriage and Fam |y Therapy, and Mental Health Counseling enter
a final order placing Respondent's |license on probation for five
years (upon such restrictions as the Board deens fit to protect
the public), inposing a fine of $2000, and requiring the
conpl etion of 100 hours of continuing education, in such areas
that are approved by the Board as necessary to elinmnate

Respondent ' s defi ci enci es.
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DONE AND ENTERED thi s 15th day of July, 2004, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED

Ellen M Si non
Assi st ant Gener al

Department of Health
4052 Bal d Cypress Wy,

Fl ori da.

= T

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 15th day of July, 2004.

Bin C65

Tal | ahassee, Florida 32399-3265

Dirk Lorenzen

Caruana and Lorenzen,
1000 Court house Tower
Mam, Florida 33130

Dr. John O Agwunobi,
Departnent of Health
4052 Bal d Cypress Wy,

Secretary

Bin AOO

Tal | ahassee, Florida 32399-1701

WIlliamL. Large,
Department of Health
4052 Bal d Cypress Wy,

Counsel

Bin A02

Tal | ahassee, Florida 32399-1701

17



R S. Power, Agency Cerk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Susan Foster, Executive Director
Board of dinical Social Wrk, Mrriage
and Fam |y Therapy and Mental Health Counseling
Departnment of Health
4052 Bal d Cypress Way, Bin Q08
Tal | ahassee, Florida 32399-1701

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormmended order. Any exceptions
to this recomended order nust be filed with the agency that
will issue the final order in this case.
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